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CLOSING BRIEF ON BEHALF OF 
APPELLANTS 


It might well have been hoped, during the twenty- 
nine long days that, following the oral argument of 
these causes, appellees labored with their supple- 
mental and closing brief, a mouse more veracious, if 
not more robust, would have been brought forth. As 
it is, the brief contains statements which cannot bear 
tne cold, Swiiite light of fact. It 1s the purpose to 
correct these errata at the outset, and before essaying 
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the more serious task of meeting the arguments ad- 
vanced. 


Oe 


First: As explanatory of the somewhat generous 
allowance of time granted by appellees to themselves 
in the preparation of their brief, we find (Closing 
Brief, p. 5) that appellees ‘received (from appel- 
lants) nine days before argument, two briefs—one 
110 pages, the other 57 pages in length”. 

The facts are: (1) Subdivision 1 of Rule 24 of 
this Honorable Court provides: “The counsel for 
the * * * appellant shall file with the clerk 
* * * twenty copies of a printed brief and serve 
upon counsel for * %* * appellee one copy there- 
of, at least ten days before the case is called for 
argument.” (2) One copy of the brief in cases 
numbered 2539 and 2540, and one copy of the brief 
in cases numbered 2535, 2536 and 2537, were served 
on counsel for appellee on Saturday, January 2310s 
igis. (See admissions of service by counsel for ap- 
pellees on briefs referred to.) ‘hese two briefs were 
the principal briefs, and contained statements of 
facts, argument, and authorities applicable alike to 
all of the six appeals. (3) The cases were called for 
oral argument on February grd, 1915. 

Second: On page 3 0! Appellees’ Closing Brief 1s 
this language: “" pa ee Fi) suggestion was made 
to the Court by counsel for appellants that a bond 
should be required, and no demand or request for 
it was ever made to the Court below. Its attention 
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was not called in any way to the giving of a bond, 
and it is dificult for us to conceive how error can be 
charged against the Court below, when the matter, 
claimed to be erroneous, was not presented to the 
Court for consideration, and not decided by it.” 

As none of the learned counsel signing the Ap- 
pellces’ Closing Brief deemed the matter of sufficient 
importance to warrant their presence at the lengthy 
argument upon return of the orders to show cause 
ie Case No. 2530, 'p. 938) 
ing the injunctions pendente lite appealed from were 


, When the orders grant- 
made, it is charitable to suppose that they have 
either been misinformed or only partially informed. 

Whe facts are: Mr, Charles W. Slack, ‘omewon 
appellants’ counsel, in concluding both his opening 
and closing arguments against the sufficiency of the 
bills to sustain the injunctions (oral arguments made 
in open court on December 8, 1914), expressly re- 
quested and most vigorously urged that, should the 
District Court rule with the complainants, they be 
required to give bond in each of the cases. 

Third: The same comments may be made as to 
the following language (Appellees’ Closing Brief, p. 
4): “The objection (to the verification) was 
waived by not urging it upon the Court below.” 

Mr. Slack on his oral arguments above referred 
to, presented this point to the District Court most 
forcefully. M{oreover, prominent among the points 
and authorities (pp. 7, 8 and 9 thereof), on the same 
day handed to Judge Bledsoe and served upon the 
gentleman representing appellces’ counsel, was the 
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point, supported by numerous authorities, that, to 
quote the precise language used: “The affidavits to the 
bills of Henry E. Lee, insofar, at least, as they relate 
to allegations upon information and belief, are in- 
sufficient”. 


SUbotANCE OF APPELLEES” BRIBE 


It must be confessed that there are many difficul- 
ties in appellees’ chief argument (Appellees’ Closing 
Brief, pp. 10 and 11): that appellants’ position 1s 
indefensible because predicated upon the proposition 
that the District Court’s decision is incorrect! 

From this the facile pen of the logician progresses 
fomiiaiss conclusion (p.911)- “lt is quite apparent, 
therefore, that the entire case of the appellants here 
rests upon propositions of law that nobody disputes, 
but none of which is applicable to the facts of this 
case; and this being so, it 1s apparent, without any 
further discussion of the record, that there is no 
ground whatever for the appeals here.” 

Interwoven with this argument, destructive of ap- 
pellants’ case, is found a quota of reasons given as 
Constructive at appellees case. [hey arey “(1) | the 
bills present proper cases for injunctions to prevent 
clouds on title (Appellees’ Closing Brief, pp. 11 to 
20); (2) Whe bills present proper “cases ior in- 
junctions to prevent multiplicity of suits (Appellees’ 
Closing Brief, p. 20); (3) ~ The accountimp@ieature 
clearly warranted the granting of the injunctions” 
(Appellees’ Closing Brief, pp. 20 to 25). Another 
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reason, which will be called No. 4, is hardly sus- 
ceptible of reduction to terms of the commonplace 
and the understandable. It is, to use appellees’ own 
phrasing: “The cloud upon appellees’ title is aggra- 
vated by the shifting of the burden of proof sought 
to be effected by the California law.” And, proposi- 
tion 5 (found under Roman numeral ITI, Appellees’ 
Closing Brief, p. 27) cannot be put in language more 
succinct and pointed than that used by appellees: 
“The affidavits presented by the moving parties show 
conclusively that the injunctions were _ properly 
granted, and that the motions to dissolve them were 
properly denied.’ 

Beneath this plethora of reasoning will be found the 
kernel of two contentions upon the correctness of 
which the appellees’ case must of necessity rest. And 
this result 1s reached whether appellees insist upon 
injunctions to prevent a cloud on title, to prevent 
multiplicity of suits, or as relief incidental to an 
accounting. 

The first of these contentions holds that the Dis- 
trict Court in granting the injunctions disregarded 
the averments in the bill not positive, acted only 
upon those positive in form, and found these to be 
sufficient to support the injunctions. ‘The second of 
these contentions points to the affidavits filed by the 
appellants on motions to dissolve the injunctions, 
as admitting expressly and by failure to deny, and 
as affirmatively alleging enough, relating to the 
equities essential to support the injunctions, to make 
it clear that the injunctions were properly granted 
and motions to dissolve them properly denied. 
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The first contention is removed from the obscurity 
of confusion and evasion by reference to pages 7 
and 8 of Appellees’ Closing Brief. Here are stated 
one of the appellants’ propositions (7. e., that an in- 
junction pendente lite must be supported by a veri- 
fied statement, as to essential facts, positive, cer- 
tain, and free from conclusions) and appellees’ 
answer thereto. To abbreviate appellees’ language 
somewhat: 


“The answer * * * is found by quoting 
from the opinion of Judge Bledsoe. (Case No. 
2539) as follows (page 41): ‘Laying out of con- 
sideration, however, the matters above referred 
to (2. ¢., immaterial and “epithetic” matter and 
matter alleged on information and belief and 
not positively) it may be said that certain facts 
are stated with such positiveness and cogency as 
that they fall within the realm of indispute upon 
this hearing.’ 

“The Judge then summarizes the positive al- 
legations of the bill, and concludes that these 
positive allegations warrant an injunction.” 


It is convincing indeed to argue that appellants 
have no case on appeal because they assert that the 
decision of the District Court is incorrect. Equally 
convincing is this easy argument: The injunctions 
are beyond criticism because in granting them the 
District Court said, in effect, “In the opinion of this 
Court there is sufficient material matter so positively 
alleged in the bills as to support the injunctions.” 
It is conclusive! The Circuit Court of Appeals is 
firmly bound to turn deaf ear to the appellants’ 
points of error: the District Court has held those 
points at naught! 
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Respectfully it is urged by appellants that the 
District Court committed reversible error in hold- 
ing these points at naught. 

Appellees turn attention to Judge Bledsoe’s opinion 
upon granting the injunctions. They dwell upon the 
statements therein that only positive averments are 
considered. “The Judge then summarizes these posi- 
tive allegations and concludes that they warrant an 
injunction.” (Appellees’ Closing Brief, p. 8.) 

It is to this summary that the appellants pointed 
instheir briefs {Appellants Briet im) Cases: 2520 and 
2540, pp. 48 and 49; Appellants’ Brief in Cases 2535 
10/2537, pp. 27 and 38) as embodying one oi tre 
District Court’s errors. In this summary the Court 
takes as sufficiently before it, as clear, positive and 
verified testimony in support of complainant’s right 
to an injunction, the two most vital matters of com- 
plainant’s case: (1) That defendant Pack did not 
expend or cause to be expended of his own money, 
during 1911 and 1912, or at any other time, the sums 
claimed im his Notices of Forfeiture to have been 
spent by him, and for which contribution from 
complainant was demanded; (2) that at least $2836 
was contributed by complainant and his co-locators 
to Pack for the purpose of doing assessment work on 
fie claims [or ort and O12. 

This is not tantamount to a trial court’s finding of 
fact upon conflicting evidence. No more is it a con- 
clusive determination of any other sort by which the 
Appellate Court is bound, It is challenged directly 
and vigorously bv the appellants. And as ground 
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for their objection they turn to the bills of com- 
plaint, and ask consideration of the only averments 
in those bills upon which the District Court could 
have based its conclusion as to these matters indis- 
pensable thereto. 

Appellants in their briefs, filed prior to oral argu- 
ment, took pains to deal at some length with the 
averments found in the bills, on these points essential 
to appellees’ cases. (See Appellants’ Brief in Cases 
2539 and 2540, pp. 49-57; Appellants’ Brief in Cases 
2535 10 2537, Pp. 37-47.) Nowhere im any eoinar- 
pellees’ briefs are appellants’ arguments upon these 
points met. Rather, discussion by appellees of the 
averments assailed is studiously avoided. ‘The Dis- 
trict Court said they were sufficient and positive, 
therefore they are,” constitute the only forces rallied 
by appellees to defend the bills in these all-im- 
portant respects. Gee Appellees’ Closine Briet, pp. 
Cwie aia. seem, 22,20 cc 27. ) 

There are therefore no counter-arguments on these 
points to be met by appellants. Lengthy discussion 
approaches repetition of the matter already before 
the Court in appellants’ brief first filed (see refer- 
ences to these briefs, supra). One thing is certain, 
however. If the defendant Pack did not make the 
expenditures at all or do the work at all claimed 
in the Notices of Forfeiture, the English language 
offers to a frank witness seeking to assert those facts 
in clear and definite terms ample means of removing 
all obscurity and uncertainty from his statements, and 
full protection from any charges of evasion or lack 
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of frankness. How does complainant make use of 
these means? He does not say “I swear positively 
that Pack did not spend any money at all; I swear 
positively that Pack did not do any work at all” 
Instead, complainant is furtive and cautious. ‘‘Pack 
did not spend any of his own money’, asserts the 
complainant. Whether this be positive or on in- 
formation and belief, may not be known, for later 
in his solemn statement to the Court he says, “On 
information and belief I swear that Pack never ex- 
pended any money whatsoever.” Complainant was 
dodging something. Was it not the heavy responsi- 
bility of the unequivocal statement under oath that 
Pack did not do any work whatsoever or spend any 
money whatsoever? If the conclusion is not irresisti- 
ble, it is so persuasive as to bring suspicion into the 
eyes of the Chancellor, so wary of those whose stories 
stumble in the telling. 

At this juncture attention is called to the fallacy 
of the proposition found at the top of page 14, Ap- 
pellees’ Closing Brief: That it is essential that the 
co-owner seeking to “forfeit out” his delinquent co- 
owners must have paid for the work performed or 
improvements made by him or caused by him to 
have been made. While doubtless true that work 
done by a// co-owners cannot be used by one, who 
has not paid all the expenses thereof, as a basis for 
fOrteituie procesdines, yet if One cO-Owner wom, 
dividually, does the work, or causes it to be done, 
thereby rendering himself individually and alone 
liable to pay therefor, he has as mature a right to 
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demand contribution under U. S. R. S., Section 2324, 
from his co-owners, and upon their failure to con- 
tribute to “forfeit them out”, as though he had fully 
paid for the work. 

Big Three Min. & Mill Co. v. Hamilton, 157 


Cal 130-143: 
Lindley on Mines (3d ed.), Vol. 2, Sec. 635, 


P. 1579; 
Snyder on Mines, Sec. 492. 


From this it may be seen that even to definitely 
negative payment by Pack is not to destroy his 
right to forfeiture proceedings against complainant. 
In addition, performance of the work or making of 
the improvements by Pack must also be negatived. 

Surely, had the work not been done at all, a com- 
plainant who is so valorously defending his interest 
in the claims from forfeiture proceedings (instituted 
more than two years after the performance of the 
work) would have had sufficient interest in the 
property to have kept himself informed as to whether 
or not work had been done thereon by any one. In 
in other words, had the work not been done, it is 
surely reasonable to expect a flat assertion by com- 
plainant to that effect. In its absence 1s it wholly 
unreasonable to presume that the work was done— 
and not by complainant? 

Moreover, there is for use in just such situations 
as the present one a rule preserved to the Chancellor 
through numberless years that “It is to be presumed 
that plaintiff has stated his case in his complaint as 
favorably to himself as he can.” 


II 


Morrison v. Land, Supreme Court State of Cali- 
fornia, in Bank, March 6, 1915. Sacramento 
No. 22.50: 


To peruse Appellees’ Closing Brief is to become 
convinced that even appellees have abandoned the 
position taken by them on return of the orders to 
show cause: that the bills show cases for injunction 
because it appears therefrom that the work was not 
done. Now it is asserted that (1) the work was not 
paia for by Pack (Appellees’ Closing Witet, pa) 
and (2) that Pack had in his hands $2836 contrib- 
uted by complainant and his co-locators towards the 
petiormance of the work im 1o11 and 1912 (Appel 
lees’ Closing Brief, p. 15). Both these propositions 
presuppose the performance by Pack of the labor. 

Another thing is certain. The same ample means 
Oi candid and clear expression Opel to oycom, 
plainant in reference to the alleged nonpayment by 
Pack for the assessment work, were open to com- 
plainant for his statement of the facts as to the alleged 
contribution of $2836 by complainant and his co- 
locators. A single offense against the rules of candor 
and clearness might possibly be passed over as only 
a persuasive argument that there had been evasion. 
The second offense as to so necessary a fact as this 
matter of contribution would seem beyond all ques- 
tion to deprive complainant of the attentive and in- 
dulgent hearing granted to the honest petitioner. 
Complainant, through affiant Lee, says: $1000 was 
paid by said Lee, as agent of complainant, and his 
co-locators, to Pack as a portion of their pro-rata 
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contribution for the assessment work for Ig11 and 
1912. Given its fullest weight, this would amount to 
a contributory payment by Lee of $125 for com- 
plainant’s portion of at least $800 due for work on 
twelve claims for 1911, and on 44 claims for 1912. 
How was this generous and alleged payment to be 
divided between 1911 work and 1912 work? Was 
this munificent sum of $125—sufficient to pay com- 
plainant’s portion of the assessment for one year on 
only ten claims—to be distributed equally to ten 
clams? If so, which ten claims were to be so 
favored? We do not know these things, nor does 
complainant, through afhant Lee, who verified the 
bill and was the very man who paid the money, en- 
lighten us thereon. ‘Truly this $1000 payment does 
service 1n many causes. 

But the $1000 is not the only amount mentioned by 
complainant. A larger sum, $1836, goes to make up 
the $2836 that, said the District Court in its opinion, 
was contributed by plaintiff and his co-locators to 
Pack for the purpose of doing the assessment work 
for rgtt and rtgt2 on the claims involved. The 
actual money in this amount is elusive. When one 
seeks to lay hands on it one finds that the defendant 
Pack “duly acknowledged in writing that he was 
indebted to one Henry E. Lee, the duly authorized 
agent of plaintiff, and his co-locators, in the sum of 
$1836”, and that Lee, acting as such agent for plain- 
tiff and his co-locators, directed Pack to use all of 
said money in the annual representation of the claims. 
Was Pack really indebted 1a° Veer Vitcre siseme 
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pleading before us from which we can reach that 
conclusion. ‘There is a statement of an evidentiary 
fact which might, if properly bolstered up with 
other more important evidentiary facts, lead to such 
an ultimate fact. But as for the ultimate fact, either 
the actual payment of money, or an actual indebted- 
ness due and unpaid from Pack to Lee, and rightfully 
subject to Lee's alleged direction to apply it to the 
use of complainant and his co-locators—that is to be 
found only in Judge Bledsoe’s opinion and in the 
erudition of counsel's comprehensive briefs. 

With fine discrimination counsel appeals to the 
rules of evidence to sustain their pleading. On page 
19 of their closing brief, vigorously italicized, we 
read: “Had Lee, for example, sued upon gtr 
I. O. U., the production of the written instrument 
would make out his case, and if the defendant offered 
no further evidence, judgment would follow in his 
favor.” 

“This makes the situation very clear,” as counsel so 
aptly put it (Appellees’ Closing Brief, p. 19). 

Grant the far-fetched argument as to rules of evi- 
dence, disregarding as it does the danger attendant 
upon a full examination of Lee and upon an at- 
tempt to enforce payment of moneys never owing, 
and yet the rules of pleading would never permit 
Lee as plaintiff upon the I. O. U. to even proceed 
as far as trial in the absence of an allegation of non- 
payment. Yet, no allegation of non-payment, or of 
maturity for other reasons, appears in the bills be- 
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So much for the props placed by appellees beneath 
the allegations of the bills standing alone, and _al- 
ready sagging beneath the weakness of their own 
infirmities. As matters of law, appellees assert (1) 
that the injunctions were warranted to prevent 
multiplicity of suits; (2) that the accounting feature 
warranted the injunction. 


MUL TIREICI TY: 


Both in the Appellants Opening Brief (pp. 81-85, 
89-91) and in their oral argument they stressed the 
circumstances that make it impossible for the appel- 
lee effectively to justify the injunction, or its mainte- 
nance in force, by his fear of a multiplicity of ac- 
tions. Not only was he amply protected, under the 
facts of the instant cases, by the doctrine of /1s 
pendens, but in any event his expressed fear was 
groundless—no suits had multiplied or could mul- 
tiply; all his rights could be protected, against all 
comers, in this action. Nevertheless, the appellee 
has defended the orders appealed from on_ the 
ground that a threatened multiplicity of actions 
existed against which equity properly interposed its 
buckler (Brief, pp. 6, 8-9), and now again, as also at 
oral argument, reiterates his reliance upon _ that 
ground as a basis for the action of the District Court 
(Supplemental Brief, p. 20). Yet in all three in- 
stances he has cited but one case to the point, one 
which his counsel, however, has stated to be on “all- 
fours” with this case. The appellants are only too 
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glad to have this particular decision called to the 
attention of this Court. 


AIcConnaughy Vv. Pennoyer, 43 Fed. 339. 


For the case adds force to the contention of the 
appellants. A sale actually threatened by state 
officers of some 50,000 acres of land, which under 
the law could not be sold “in larger quantities than 
320 acres to any one person” (p. 342), was there 
enjoined. The act enjoined was of such a charactes 
that, had it been permitted, a multiplicity of suits 
must necessarily have followed. As Judge Deady 


eave (Po ea): 


“The disposition of this large tract of land 
in this manner may involve at least 150 sales, 
to as many different persons. If such sales are 
allowed to be made, the plaintifi will be com 
pelled, in the assertion and maimtenance of Jhis 
right, to bring a separate suit in equity against 
€ach Of such purchasefs to quiet title orem 
charge him as a trustee of the legal title for the 
benefit of the plaintiff, the owner of the equita- 
ble estate. 

“This presents a very strong case of a mult 
plicity of suits, that may be prevented by this 
Stit. Ie winch the whole matter may be con- 
sidered and determined at once, and thus save 
expense and delay to all persons concerned.” 


Such is mot our case, [he act here enjoinedsaid 
not necessarily bring, or even threaten to bring, some 
Iso or in fact any concomitant suits in its train. And, 
even if it had, the McConnaughy case would be 
authority only for an injunction against a sale, pen- 
dente lite, of the property involved, and not for one 


16 


against the recordation of an instrument which did 
not concern third persons and whose validity and 
effect could be finally determined in this single ac- 
tion. Had the injunction in each of our cases been 


one inhibiting the appellants from selling, prior to 


final judgment, the one-eighth interest in the placer 
mining claims to which both they and the appellee 
assert a right, Judge Deady’s decision might, pos- 
sibly, be cited to sustain the orders appealed from. 
As it is, however, the decision 1s a weak support for 
the orders actually made in the present instance. In 
our case it should have been said, as was said by 
another District Court when asked for an injunction 
against the creation of a cloud on title, on the ground 
that such creation would result in a multiplicity of 
actions: 


“There is nothing upon the face of this bill to 
lead one to the conclusion that there is a multt- 
plicity of suits involved in the pursuit of the 
legal remedy. We are of the opinion, upon a 
reading of the bill, that the very reverse is the 
case, and that the controversy between these 
parties may be determined in one suit at law.” 


Richardson v. Pennsylvania Coal Co., 203 


Fed. 743, 750. 


ee 6) A court of equity will ome: 


cise jurisdiction on this particular ground, un- 
less its interference is clearly necessary to pro- 
mote the ends of justice and to shield the plain- 
tiff from a litigation which is evidently vexatious. 
(Hom. Hq. Sec. 254. | 

“Tn 1 Eich om injunenonse( sated) jy occ so 
it is said: 

“Houity wvillemtertere "> s) Qo 1G nest im 
useless and vexatious litigation * * *™ 


| 
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“The facts asserted in the bill do not warrant 
a belief that Brown will institute vexatious liti- 
@ation. See, also, Boise Co. Vv. omr City, 2138 
US. 270; 260, 20, Sup. Cio o cialis, a: 796: 
22 Cyc. 709. Tt has been well said that: 

“Mere apprehensions On fears om the pant cl 
the person seeking relief that the defendant may 
institute actions against him in the future will 
not warrant a court of equity in enjoining the 


bringing of such actions. 1 Idigh, Injume 
Sec, Ou) 


“Whe bill here asserts apprehension oni com: 
plainant’s part, but does not allege threats by 
Brown.” 


United Cigarette etc. Co. V. Winston Cigar- 
die cic, Co., 194 Ped. 947, 959 (0 Ga 
ath Circe.). 


AS TO RIGHT TO AN ACCOUNTING. 


The state in which are found the bills of complaint 
on which appellees’ cases depend renders unnecessary 
discussion of the question as to whether or not, under 
proper allegations, equity would take jurisdiction of 
cases of this character for the purpose of compelling 
an accounting. Still more unnecessary is a discussion 
Ot the question as to whether Or not, as incidental ta 
an accounting, equity would, in these instances, sanc- 
tion injunctions. ‘The bills of complaint are lacking 
in, not only one, but many of the requisites of a suf- 
ficient bill for an accounting. And, no matter what 
facts might actually exist, failure to present those facts 
fo the court according to well’sctiled rules of equity 
pleading, deprives the litigant, at least until amend- 
ment, of the right to equitable relief in general, and 
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injunctive relief, in particular. That is to say, the 
right may exist, but it must be properly asserted be- 
fore it can be recognized, and prescribed and estab- 
lished remedies for its assertion must be pursued. 

As matter of substantive law, and therefore going to 
the very root of appellees’ cases, the bills seem to 
make indubitably clear the absence of the essential 
fact that there must be a balance due from the defend- 
ants to the complainants. (1 Corpus Juris, p. 639, 
sec. 87, and numerous cases there cited.) At any rate, 
there is no allegation of that fact (1 Corpus Juris, p. 
635, sec. 104, and numerous cases there cited). Nor 
can even the vivid imagination or the deft touch of 
counsel supply the deficiency. Other objections, based 
upon non-compliance by complainant with the rules 
of the adjective law, are: No complexity of accounts 
is shown (1 Corpus Juris, p. 634, sec. 100) ; no fidu- 
ciary relations are shown (1 Corpus Juris, p. 634, 
sec. 101) ; no demand for an accounting and refusal to 
account is shown (1 Corpus Juris, p. 635, sec. 103; 
also the case of the United Cigarette Mfach. Co. v. 
Winston Cigarette Mach. Co., 194 Fed. (C. C. A.) 
947, is of value as to all of the above-mentioned 
points. ) 


BALANCE OF CONVENIENCE. 


We discussed at some length in the appellants’ open- 
ing brief (pp. 73-91), and again at the oral hearing, 
the circumstances that the District Court erred in not 
applying, as a guide to the exercise of its discretion, 
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the test of the relative inconveniences of the parties, 
its failure to apply such test being made manifest, we 
urged, by the fact that it granted and maintained in 
force, in order to protect asserted rights which were or 
could have been otherwise adequately protected, an 
injunction, whose most immediate effect was to im- 
Mair, Or at least to cloud, the mehts claimed by the 
appellants. The appellee has but barely attempted 
to meet this argument. His present supplemental brief 
does not touch upon the question. His earlier argu- 
ment (pp. 10-13) depended solely upon the hypothesis 
that Section 1426 0 of the Civil Code of California, 
in providing a limiting period of 90 days within 
eimch the required notice and aiidavyit must bone 
corded”, was not mandatory, and upon the careless 
assumption that, if there was any doubt whether or 
not the provision was mandatory, the District Court 
was justified in casting all the substantial risk of pos- 
sible litigation and loss upon the appellants. Even 
though the statu quo, as to all parties and rights, 
could have been preserved by the adoption of another 
course. 

This argument of the appellant was anticipated, and 
we submit sufficiently met, in our opening brief (pp. 
77-8). It was not the province of the Chancellor ta 
act upon the presumption that in preventing compli- 
ance by the defendants with the positive terms of a 
statute he was not affecting their rights, or not affect- 
ing them so seriously but what his final decree could 
repair the injury. He should have permitted such 
compliance, and his final decree could then have de- 
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clared whether or not the appellants, by their com- 
pleted forfeiture proceedings, had acquired the ap- 
pellees’ original title. ‘True enough, the Court in its 
opinion assumes, or is “frank to say”, that its final 
decree, if in favor of the appellants, will be (Supple- 
mental Brief, p. 38) : 


“Of considerable higher standing and integ- 
rity and greater in force and efficacy than any 
afidavit of forfeiture he (they) could file in the 
recorder’s office.” 


But what assurance have the appellants that the 
Court is right on this point and that the final decree 
will have the standing it claims, in the face of the fact 
that they will not have complied with the apparently 
mandatory provision of the state statute? Moreover, 
although the appellee is meanwhile restrained from 
selling his title, which on the record is clear, what.is 
to prevent him, prior to the actions coming to issue, 
from dismissing the bill and so disposing of the in- 
junction, selling his interest to third parties, and leav- 
ing the appellants where the all-powerful decree of 
the District Court cannot be made? In spite of all 
that may be said, whatever risk there is in the situa- 
tion has been cast upon them. 

The following authorities may be added to those 
already cited by us to the point that the relative in- 
conveniences should always be balanced. 


Ciald vy. Dougles, 5 De G, M. & Geo, 
741-25 

Barnard v. Gibson, 7 How. 649, 657-8; 

Dun v. Lumbermen’s Credit Ass'n, 209 U. 8S. 


20, 23-45 


| 
| 


a 


American etc, Com, bit cic, Co, 70 Fed. 372, 
374 (C. Cons 7th Cites 

DD. SG iReG Co, vo Co le ele me On nO. (e 
CAS oth Cite, "Order grantita preliminary 
injunction modified on this ground) ; 

Northern Securities Co. v. Harriman, 134 id. 
331, 332, sto (CC A ord wie mo iuer 
granting preliminary injunction reversed on 
this ground. Aff. 197 U.S. 244, 287, 299); 

Colorado Kastern R. Co. v. C. B. & QO. R. Ca., 
mod. ooo (CC. A, Sth eines 

Mountain Copper Co. v. U. S., 142 id. 6265, 
635 (C. C, A, oth Cire. Deciee cranes 
final injunction reversed on this ground) ; 

Shammen Vv. U. §., 160 id. 8707670 (C,.@ee 
Cie imc. )i; 

McCarthy v. Bunker Hill etc. Co., 164 id. 927, 
Gtom Ce A Oth Cire se 

Kryptok Co. v. Stead Lens CGo., 190 id. 767, 
goo (C. C. A,, 8th Circ. Order grantina pie 
liminary injunction reversed on this ground. 
See DOtlGm —. 771). 


Also the following recent cases from the various 
District Courts: 


Contra Costa Co. v. Oakland, 165 Fed. 518, 
§33 (injunction granted, but bond of $130,- 
O90 required, “Gilbert. 7.) - 

Spring Valley vy. San Francisco, 165 id. 667, 
710-3 (injunction granted, but on terms, 
Parrimeson, ID |.) 

Bliss v. Anacanda C. M. Co., 167 id. 342, 366 
(injunction refused, Hunt, D. J.) ; 

Pacific etc. Co. v. Los Angeles, 192 id. 1009, 
IOIO. (temporary injunction granted, but 
bond required, Wellborn, D. J.): 

Gillette Safety Razor Co. vy. Durham Duplex 
Razor Co, 107 id. 674, 670: 

Wilmington City Ry. Co. v. Taylor, 198 id. 
159, 197-8; 


Ze 


Carlisle v. Smith, 200 id. 268, 269; 
Cubbins v. Mississippi etc. Commission, 204 


id. 299, 307; 
South & North etc. Co. v. R. R. Commission, 
210 id. 465, 483. 
The test is also applied, of course, by the Courts 
of this State: 


Hicks v. Compron, 19 Cal, 266, 210; 

Real Del Monte etc. Co. v. Pond etc. Co., 23 
id. 83, 84-5; 

igGeee Vw kins, 12 1d e4Ol, 412, 

Williams v. Los Angeles Ry. Go., 150 id. 592, 


ae | | 
Willis v. Lauridson, 161 id. 106, 117. 


Valuable notes on the importance of the ‘“compar- 
ative injury” test may be found in 


14 Am, & Eilean. Cascsigeero; 26 idjep, 


248: 31 RA, N. 5. SSeieo id. 2 (Note 


to Kryptok Co. v. Stead Lens Co., 190 Fed. 
707). 
See, also, Chief Justice Bean, in reversing orders 
granting temporary and permanent injunctions, in the 
case of 


Mane vv. Parker, 48 Oe. 321, 3253.00) ac: 
598, 599. 


DOCTRINE OF LIS PENDENS. 


One or two authorities may be added to those cited 
in our opening brief to the effect that where amnotice 
of /is pendens will protect a party an injunction should 
not issue. 
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“Upon the showing made, the question here 
presented is whether plaintiff is entitled to in- 
junctive relief and the appointment of a receiver. 
The mining claims are made a subject of the 
litigation, being specifically described in the com- 
plaint. Whoever deals with such claims must 
deal with them with notice and knowledge of the 
suit pending concerning them, and it ts not ap- 
parent how plaintiff's rights as to these can be 
affected to his detriment. So 1t would seem that 
there is no need of an injunction or of a receiver 
for the protection of plaintiiis tights) thieremne. 
(Italics ours.) 


Greenberg v. Lesamts, 203 Fed. 678 (C. C. A., 
oth Circ. } 


In a New York City case Chief Justice Barboun, 
reversing the lower Court, said: 


“The filing of a /is pendens notice will more 
effectually preserve the equitable interest which 
the plaintiff may have in the lands themselves 
against a sale and conveyance by the defendants, 
than would an injunction restraining the owners 
in fee from selling the same: inasmuch: as: the 
former would be, in law, a notice to every pur- 
chaser, however innocent, while the latter would 
mot. -AS, then, the interests of the plaintm imine 
lands could have been fully protected by the 
filing of a /is pendens, it follows that an order 
enjoining the defendants and appointing a re- 
ceiver was unnecessary, and, therefore, im- 
proper.” 


Cregorey, Gregory, 1) Ea.) oe Ny eeu 
penor) 1, 34 (lanes; |-coucuiimes, poe 

The same principle is applied where the title to 
intangible personal property, such as shares of a cor- 
poration, is involved. In a recent New Jersey case 
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brought by a corporation against the legatees of a tes- 
tator to obtain a decree that certain stock, ostensibly 
his, had been held by him as trustee for the corpora- 
tion, a preliminary injunction was sought restraining 
the legatees from disposing of the stock. The Chan- 
cellor held such relief was unnecessary, under the doc- 
trine of /is pendens, saying: 


“There still remains the question whether there 
is in this case such facts as show a reasonable 
apprehension of danger of loss or injury to the 
rights claimed by the complainant if the defend- 
ants be not enjoined from transferring their 
shares. The affidavits of Mrs. Taylor and her 
son disclaim an intention to dispose of their 
shares, and seem to be as full and fair in this 
respect as though stated in an answer. In addi- 
tion, it seems clear that if this principle be cor- 
rect and applicablemherc, the eitecteot if would 
be, in view of the pendency of this bill and of the 
facts adduced in it, the shares would still be im- 
pressed with the trust claimed, and any one taking 
them from the present holders would take with 
notice of any existing rights of the company re- 
specting them. Therefore, there is no need for 
the protection of the injunctive power of this 
Court, which SAO of course, be exercised with 
caution.” * 

“Tt seems R that the same reasons for de- 
clining to enjoin the disposition by Mrs. Taylor 
and her son of their shares of stock apply to the 
similar relief sought respecting the shares held by 
Parsons. If the shares of Franklin Taylor were 
impressed with the trust, and remained so im- 
pressed in the hands of Mrs. Taylor, then if Par- 
sons has not fully paid for the shares which he 
got from Mrs. Taylor, they may be still so im- 
pressed, except as to the amount he paid therefor 
prior to notice. There is, as to these shares, also 
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an absence of a threatened danger of a change of 
their status which would be likely to injure the 
complainant, or defeat the rights which it asserts 
in the bill and the amendments thereto. 

“On the whole, then, after considering with 
care the many affidavits (but without reviewing 
them) and the contentions, it seems clear that fhe 
complainant does nat need the protection of the 
preliminary injunction sought for any of the rea- 
sons urged, and, therefore, is not now entitled to 
it.” (Italics ours.) 


American Vulcanized Fibre Co. v. Taylor 
cloge tN |), Eq, 1913, 07 Atlemoscre27. 


To the same effect are many other authorities: 


Edwards V. Banksmith, 35 Ga. 213; 

Powell V. Quinn, 49 id. 529; 

Matthews Vv. Gedy, 60 id. 357; 

Bell v. . Sappington, Pht ide aggl, 300> 2Omsan 


790 
Tabb v. WA gio, 4 fiones Ng. (IN. C.\) ge2% 
Livingston V. Hallenbeck, q How. Pree 3s 


349: 
Maley Malis 21 How, Prac, 437; 
Stevenson V. Fayerweather, 21 How. Prac. 449; 
Mariposa Co. V. Garrison, 26 How. Prac. 448, 


449; 
Firsgerala ¥. Denier, 22 |. & 5S. (55 Nay 
Superion) Or 16. 5t. Rep, 866: 
Van KRensallaer Vv. Kidd, 4 Batb. 17, 19; 
Waddell v. Bruen, 4 Edw. Ch. 671; 
i spelling on Injunctions (2d ed.), Sec. 1905; 
Bennett on Lis Pendens, Sec. 146. 


(ie CASKS IN THE LIGHT OF Dir bine 
ANTS AFFIDAVITS. 


Appellees dwell at length upon what they are 
moved to call the damaging admissions to be found in 
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the affidavits filed by defendants and appellants on 
their motions to dissolve the injunctions. Heavy 
hand is laid particularly upon Pack’s allegations with 
reference to the all-important “payments” of $1000 
and $1836. 

On page 16 of Appellees’ Closing Brief, after re- 
lerrine tO the transcript imi case 2540, page, 7mm 
find: “Here we have an admission that a thousand 
dollars of the $2836 referred to was paid.” This may 
be granted, but there are other facts alleged of which 
due notice should be taken. First, as to case 2540, 
involving 44 claims, the statement, as to the receipt 
by him of $1000 in January, 1912, is coupled by Pack 
with assertions that the money was not paid for or on 
behalf of complainant and his co-locators, or any or 
either of them, but, to the best of Pack’s knowledge 
and belief, solely ompbehali of IbeeW@iii., case 2520; 
p. 72), the omnipresent champion of complainant’s 
rights. Significant also is the positive assertion (Tr., 
Case 2640, p. 70) that Packehas never been indebted 
to complainant or his co-locators, or any or either of 
them, or to Lec, in any sum whatsoever” And tie 
averments, clear and positive as to Lee’s indebtedness 
to Pack, cannot be entirely passed over. Even grant 
that the $1000 was paid on behalf of complainant 
and his co-locators and it appears (Tr., case 2540, pp. 
63 and 64) that this very Pack, in 1910, paid out of 
his own pocket every expense of locating these claims 
in which complainant asserts an interest, and that no 
part whatsoever of any of these expenses has ever 
been repaid to Pack by complainant. Nor is there 
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augiit to show, to go still further, that Pack has not 
credited to the complaint the latter's full) proportion 
of the $1000, and naught to show that, despite such 
credit, Pack does not still find complainant delinquent 
as to the ammount named in the Notices of Foricinure 
Lastly, to give complainant’s assertions their greatest 
weight, the insignificance of the amount, in relation 
to Pack’s claims, to which complainant would be en- 
imiled fo credit out of the $1000 has alneady been 
commented upon hereinabove. 

In any event as to case 2539, Pack’s affidavit, involv- 
ing 12 claims, as to the $1000, exhibits a material differ- 
enee from that in case 2540. In case 2539, Pack peste 
tively avers that the money was paid, not in 1911, but in 
January, 1912; positively denies that it was paid by Lee 
as the agent of complainant; denies that it was ever 
paid by Lee for the purpose of doing work for 1911 on 
the claims involved; denies that any of said sum was 
so applied and used. In other respects, the affidavit 
im case 2530 follows that in case 2540, 

dhe “payment” of the $1836 has already speen 
somewhat thoroughly discussed. ‘There is equal ap- 
plication of these comments made upon the bills 
standing alone to the situation as we find it in the 
light of the defendant and appellant Pack’s allega- 
tions with reference to this “contribution”. Assuredly 
it cannot be said that even in the remotest way does 
Pack admit the receipt by him of $1836 in money or 
its equivalent. His admissions with reference to the 
Exectition ald ®@istence of the 1, O. U. exhibitea 
much greater willingness to communicate to the Court 
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in detail the facts surrounding this transaction, than 
afhant Lee, on behalf of the complainant, has at any 
point in his statements shown. ‘To one closely reading 
for the first time the affidavits of the appellants, and 
with them the assertions of afhant Lee, there cannot 
but be borne home an impression, becoming with 
re-reading a conviction, that affiant Lee has some- 
thing to conceal, that somewhere in the structure of 
his case there is weak timber of which the Chancellor 
must be kept in ignorance. Contrast is found in 
appellants’ affidavits. Full disclosure is made, 
clumsily, perhaps, but none the less with a very ap- 
parent desire to place all the facts, both pro and 
contra within the Court’s scrutiny. 


AS TO THE BOND. 


It may not be amiss to point out, further, that the 
appellee has mistaken our point in stressing the 
failure of the District Court to require a bond of the 
complainant as a condition to the issuance or mainte- 
nance in force of the injunction. We recognize that 
the requiring or dispensing with a bond is a matter 
within the discretion of the Chancellor, and that 
therefore it cannot be said, as the appellee would 
have us say, “that the Court below committed error 
in not requiring a bond” (Supplemental Brief, p. 3). 
What we did urge in our opening brief (pp. 94-100) 
and now repeat is that in a case of this kind, where 
the defendants’ financial responsibility was unques- 
tioned and that of the complainant was directly ques- 
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tioned, and where the injunction might irreparably 
imjure the defendants, the fact that the Court did not 
see fit to require any security for the protection of the 
defendants is persuasive of its failure to apply or 
even consider the test of relative inconveniences. Even 
had the rights of the appellee been clearer and more 
certain of eventual success than in fact they were, on 
the record before the District Court, the case was 
one for a conditional order, granting an effectual 
1emedy to all parties, yet affording some optional 
latitude of action to the appellants, such as an order 
which would 


“stop the appellants by injunction unless they 


gave a bond, providing, on their failure to do so, 


the appellee gave a bond toumndemmiy then = 


City of Grand Rapids Vv. Warren Bros. Co., 
196 Fed G92, to7 (CC. As Oin Cine e 


See, also: 


Jackson Co. V. Gardiner etc. Co., 200 Fed. 113, 
Ma iio 8 (CC) Ces ict Cine.) 
Coca-Cola Co. V. Nashville Syrup Co., 200 id. 


Foo G0. 

Moreover, this point was expressly drawn to the 
attention of the District Court. One of the grounds 
upon which were based the motions to dissolve the in- 
junctions was “that the order (for the injunctions) 
does not provide for any security for defendants’ 
costs and damages and it appears from the affidavits 
served herewith that complainant is financially irre- 
sponsible’. (Pr., case 2530, p. 48.) 
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GENERAL CONSIDERATIONS. 


To follow appellees’ arguments, as well as they may 
be followed, down to the present point is to be again 
confronted with the realization that no effort what- 
ever is being made by appellees to look upon the 
cases with the broad vision that equity, with its rules 
of the balance of convenience, and reluctant issuance 
of injunctions, demands of cases such as these. ‘‘Look 
to the facts”, it is exclaimed. “Appellants admit all 
that we assert, and more.” For the sake of argument, 
grant this, and still there remain unanswered such 
fundamental inquiries as these: 

1. Were there not other methods of relief, as 
salutary as and less drastic than injunctive relief, open 
to appellees, and therefore more properly to be in- 
voked than the restraint of equity? 

2. Is not the public policy expressed in U.S. R. S. 
2324 subverted by the establishment of a precedent 
that will permit an owner, who is delinquent as to and 
in the debt of a co-owner, to thwart the designedly 
summary and expeditious remedy of forfeiture? 

An aiirmative answer to either sot these queries 
serves to undermine the foundation of the District 
Court’s action. 

Under the head of the first of these questions the 
application of the doctrine of /is pendens is promi- 
nent. If the forfeiture proceedings were fraudulent 
or instituted without right, would not a bill to cancel 
them or a bill to quiet title, with the accompanying 
notice in rem of the pendency of the action, serve 
appellees’ end with even greater effect than injunc- 
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tion, and with equal safety? And this without sub- 
jecting appellants to the hardship that cannot but be 
presumed to, and in these present cases most certainly 
does, follow prohibitive measures? Is not the present 
procedure adopted by appellees a misconception of an 
effective remedy? Has not the mere lapse of ninety 
days from the time of service of the Notices of For- 
feiture already worked the harm appellees fear so 
Greatly, and completed the divestiture of ‘them nler 
Flow can their prayer “that forfeiture be prevemed. 
be oranted? 

Also under this same head there can be no escape 
from meeting and answering the question: If ap- 
pellees actually have contributed their proportion due 
for assessment work, why have they not protected 
themselves behind the simple and satisfactory pro- 
visions of Section 14260 of the California Civil Code? 
Why have not appellees, under this provision, 
recorded the affidavits of payment provided for 
thereby? Either appellees have overlooked this 
remedy, to appellants’ detriment, or they have not 
actually contributed moneys, or they recognized the 
fact that what they have paid is but a fraction 70: 
what they should have paid. 

The impropriety of the injunctions on grounds of 
public policy seems entitled to the gravest consider- 
ation. The creation of an engraftment upon the body 
Of the forfeiture statute, especially under such tacts 
as those at bar, where it affirmatively appears by most 
persuasive inference that the delinquent co-owner is 
in fact a debtor of him who would “forfeit out” the 
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former, would make of a summary proceeding a 
creature of delay and technicality. Of still greater 
force does this argument become when it is noted 
that no protection is thereby denied the alleged de- 
linquent; a bill to quiet title, to cancel the forfeiture, 
or to declare the co-owner, in whom forfeiture pro- 
ceedings wrongfully undertaken have vested the legal 
tile a irusice thereot tor the -alleced “delinquent 
afford ample relief and safety. 


roe POV CRITICS OF APEELEAN TS: 
PRC FICE. 


Both the District Court and counsel for appellee 
have commented with rather unnecessary acerbity 
upon the appellants’ action in appearing twice in 
Court and arguing first against the granting of the 
temporary injunction and later, upon affidavits, on a 
motion to dissolve the temporary injunction. Needless 
to say, this practice is a usual and proper one in the 
Federal Courts, allowed both by the rules and the 
authorities, Al latesimstance may be cimedt 


IV estern Union etc. Co. Vv. Louisville & N. R. 
Cor, 20h ed sO (07 mom 


The reason for such practice is) oi Seourse sthat 


) 
the defendants may not be able, in fact, are more than 
likely to be unable, to appear armed with affidavits 
and make their best counter-showing on the return 
day of the order to show cause. Good sense justifies 
their having an opportunity to present their case in 


rebuttal on a date selected with some consideration 
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for their convenience. This being the case, it sis 
somewhat difficult to understand the attitude of the 
District Court upon the second hearing, as shown 
by its opinion, which is not a part of the record but 
which is appended to the appellees’ Supplemental 


Bitet (oes) 


“| think “that every practitioner realizes mules 
when the Court makes an order to show cause 
why certain relief should not be granted to the 
Other party, on the return day of the ordere/c 
should show all the cause he may have. That is 
the purpose of giving him that opportunity. 
I certainly am not going to encourage a practice 
which will enable a party to show part of his 
cause on one day, and then on another day show 
another cause which he shonld have shown on 
the return day. It has a tendency to trespass 
upon the patience and good nature of the Court, 
if I may be permitted to indulge in that ex- 
pression, and I do not believe it is the kind of 
practice that should be enconraged. That is all 
T have to say about that, because I assume from 
the statement made as to the facts of the case, that 
counsel acted in good faith. He no doubt be- 
lieved that his objections by way of demurrer, so 
to speak, to the complaint, were well taken. The 
Court disagreed with him. That was not un- 
expected. The Court has to disagree with some- 
body. And having been thus illy advised, if I 
may use that phrase, having been content to meet 
the order to show cause with an issue of law 
only, it seems to me they ought to take their medt- 
cine, and etther appeal, or say that the determina- 
tion of the only issue tendered was right.” (Italics 
ours. ) 


It would almost seem from this language as though 
the District Court failed to give any weight at all to 
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the affidavits of the appellants which it insists ought 
to nave been led at the earlier hearme. the Counts 
discretion could not but be improvidently exercised 
at a time when it considered that the appellants had 
no right to be heard. 


“But discretion (which must be legal dis- 
cretion, not merely the individual view or will of 
the particular chancellor) does not extend to a 
refusal to apply well-settled principles of law to 
amconceded or indisputable state of facts, ii this 
is not so, Congress did a vain thing in providing 
at all for appeals from preliminary injunctional 
decrees.” 


IWinchester Repeating Arms Co. Vv. Olmsted, 
Dog Wedge, 204 (C mee ete ice 


Certainly the District Court overlooked the fact 
that 

“A temporary injunction is at all times subject 

to motion to vacate or modify, notwithstanding 


that in granting it the Court may have chosen to 
discuss the merits of the case.” 


Iesterly IV aterworks V. Town of Westerly, 77 
Red) 7s qmcoyllabus). 

And, further, has not the District Court placed upon 
the appellants a burden ordinarily placed only upon 
those guilty of bad faith or dilatory tactics? The 
dates available from the records are eloquent in this 
respect; they show anything but delay or sloth upon 


The bills were filed on November 


appellants’ part. 
24, 1914 (11 case 2530, pp. 32 and 30). Arauinem 
on return of the orders to show cause was had and 


the matters submitted on December 8, 1914 (Tr., case 
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2539, p. 38). The injunctions pendente lite were 
oTanted on Wecembéer 11,191 (ir case 2530). ps 
45). Notices of motions to dissolve the injunctions, 
together with affidavits, were received and filed on 
December pre s9m (Ir. case 2530, (poets lane 
hearing of the motions was set by appellants for 
December 19, 1602 (Tr. case 2530, p. 27) ney 
were actually heard and denied on December 21, 
1o14 (Tr., case 2539, pp. 84 and 85), because of con- 
finance by the Court (Ir., case 2530, Pp. 61 name 
eals were perfected-on December 23,.ro14i( ieee 
2520, f. 66), and the appeals argued before the 4p. 
pellace Court on February 3, 1915. 

It is submitted that such dispatch is not customarily 
imet With in the procedure of either the trialvor inc 
appellate courts. Can it be said that, even if appel- 
lants in the first instance committed an error of pro- 
cedure, it was tainted with questionable motive? 
ebould the clear vision of the Chancellor feiuce 
scrutiny to the merits of injunction proceedings be- 
cause of a trivial and harmless misstep in procedure? 


OTHER OF APPELLEES’ ARGUMENT: 


No other points made by appellee deserve more 
than this mention: They are eithér inapplicable or 
unsound. And as for the meager authorities cited, 
reference to them warrants their characterization as 
doubly inapplicable. 


CONCLUSION. 


Brevity protests against recapitulation in any detail. 
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Suffice it, therefore, that we point again, in effect, to 
the propositions of our first briefs: 

1. Facts essential to injunction must each be veri- 
fied, positive, certain, and sufficiently pleaded. The 
presentation of facts in the instant cases does not 
measure up to this standard. Therefore there has 
been reliance upon an erroneous hypothesis of per- 
tinent fact, and consequent reversible error. 

2. Even if the presentation of facts be taken as 
sufficient—and the sufficiency of each essential fact is 
necessary to constitute the sufhiciency of the whole— 
its effect is overcome by the positive denials found in 
appellants’ afhdavits. A fact essential denied, the 
equity supporting the injunction falls, and with it the 
reason for the injunction. Dissolution should fol- 
low. Denial of dissolution under such circumstances 
is improvident exercise of discretion; therefore, re- 
versible error. 

3. Certain settled rules have been established to 
guide the Chancellor in the issuance of injunctions. 
Among these rules primarily is that requiring the 
statement of facts within the equity jurisdiction. 
Further among these rules is that of the balance of 
convenience, that requiring use of all remedies as 
effective as the injunctional remedy before it may be 
sought, and that requiring consideration of dictates 
of public policy. Disregard of any of these rules 
constitutes. an improvident exercise of discretion; 
therefore, reversible error. 

It is respectfully submitted that, in the light of these 
propositions, the District Court has committed pre- 
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judicial error warranting reversal of the respective 
orders granting the injunctions, and the respective 
orders denying dissolution, together with appellants’ 
costs on these appeals incurred. 

Dated, San Francisco, California, March 13th, 1915. 


Respectfully submitted, 


Cr i i i i ie ee Dee ee i oe elt nel iat tet Oe ee 


Solicitors for Defendants and Appellants. 


